IN THE HIGH COURT OF JUDICATURE AT PATNA
CRIMINAL MISCELLANEOUS No.76684 of 2024

Arising Out of PS. Case No.-1619 Year-2023 Thana- SIWAN COMPLAINT CASE District-
Siwan

Aniket Kumar, son of Arun Singh, Director of Harischandra Builder Private

Limited, having its office and R/o Maghari, P.S.- Bhagwanpur Hat, District

-Siwan Bithar,. Petitioner/s
Versus

The State of Bihar.

Sanjeev Kumar, Son of Prabhunath Mishra, R/o — Maghari, P.S.-
Bhagwanpur Hat, District -Siwan, Bihar.

...... Opposite Party/s
Appearance :
For the Petitioner/s : Mr.Rakesh Mohan Singh, Advocate
For the Opposite Party/s : Mr.Pramod Kumar Pandey, APP
For the O.P. No. 2 : Mr. Mr. D.K. Sinha, Sr. Advocate

Mr. Alexander Ashok, Advocate
Ms. Shyama Rani, Advocate

CORAM: HONOURABLE MR. JUSTICE CHANDRA SHEKHAR JHA
ORAL JUDGMENT

Date : 25-02-2025

1. Heard learned counsel appearing on behalf of the
parties.

2. The present application has been filed for
quashing the cognizance order dated 12.10.2023 passed by
learned Judicial Magistrate 1* Class, Siwan in connection with
Complaint Case No. 1619 of 2023, where cognizance was
taken for the offence under section 138 of the Negotiable
Instruments Act.

3. While arguing this matter, learned counsel
heavily relied upon the legal notice from wherein, it transpires
that the compliance of Section 138(b) of the Negotiable

Instrument Act, 1881 not appears to be followed as demand
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was not raised for the “said amount” i.e. the amount for
which the instrument under dispute was drawn by opposite
party no. 2. It is submitted that on this score alone, the entire
cognizance order is bad in eyes of law and same be fit to be
set aside/quashed. Besides the aforesaid main illegality, it is
submitted by learned counsel appearing for the petitioner that
there was dispute between the parties related with their
business and deed of partnership as executed between them
on 15.10.2019 was not complied with in its true spirit. It is
also submitted that the instrument in issue was issued by a
company i.e. M/s Harishchandra Builders Pvt. Ltd., a company
registered under Compaies Act, 2013 but said company was
not made an accused in this case. Notice appears issued to
petitioner in personal capacity. Learned counsel appearing for
petitioner relied upon the legal report of Hon’ble Supreme
Court as available through Upasana Mishra Vs. Trek
Technology India Pvt. Ltd. reported through 2023 SCC
OnlLine SC 1740.

4. Mr. D.K. Sinha, learned senior counsel appearing

for the opposite party no. 2 submitted that the firm of
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opposite party no. 2 is a proprietorship firm and, therefore,

the notice was issued in personal capacity. It is pointed out

that the firm of petitioner is also a proprietorship firm. Mr.

Sinha Further submitted that the demand of Rs. 35 lacs was

out of total outstanding demand of Rs. 80,20,000/- and it

was so raised to protect the interest of opposite party no. 2 in

case of summary suit, if any initiated in future regarding

recovery of the aforesaid amount.

5. It would be apposite to reproduce the provision of

Section 138(b) of the Negotiable Instrument Act, for the sake

of better understanding of the position of law.

“138. Dishonour of cheque for
insufficiency, etc., of funds in the account.—

“Where any cheque drawn by a person on an
account maintained by him with a banker for payment
of any amount of money to another person from out of
that account for the discharge, in whole or in part, of
any debt or other liability, is returned by the bank
unpaid, either because of the amount of money
standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount
arranged to be paid from that account by an agreement
made with that bank, such person shall be deemed to
have committed an offence and shall without prejudice
to any other provisions of this Act, be punished with
imprisonment for 1[“a term which may extend to two
year”], or with fine which may extend to twice the
amount of the cheque, or with both:
Provided that nothing contained in this section shall
apply unless-
(a) The cheque has been presented to the bank within
a period of six months from the date on which it is
drawn or within the period of its validity, whichever is
earlier.
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(b) The payee or the holder in due course of the
cheque, as the case may be, makes a demand for the
payment of the said amount of money by giving a
notice, in writing, to the drawer, of the
cheque, 2[“within thirty days”] of the receipt of
information by him from the bank regarding the return
of the cheques as unpaid”

(Coreo..

6. To understand the factual position, it would be

apposite to reproduce the notice as issued by opposite party

no. 2 against petitioner for raising his demand of Rs. 35 lacs,

same is as :-

“Uyp— 39 FAR
Sifergerr

FTEN =TT, RiarT (19er)
foT Brs— 841226

grrgeN—8ReTa= fdesy Frgde ferfics
HIGT—HER], eTA—4aITYY &,
forerr—RrarT |
oo 70-204ADCHS5185K17L
ST (FTRETS)
g #Y QUNIGT HaldmeT Folld FATY
T 3T9PBI Ig qHIIdT AT dAT P
fore g st fasar &
1. I8 [ AN galdwer &7 dET & b HY Falddbor
3V 3mgd FEH sRYTT= fdosy gigde fofdcs &
HETH W HAITg UIAR STRTHII [T SreeTiol
W WgFT WY W [@lesT [ET & @ BT @
forv v ferfae e af 2019 % gorr
2 ¥8 [& B9 IR @ IGEN Hoyz GE¥
STTHTTT ferfAcs Sl @ SFTila 8l arot
FA H Gl g 8FT g8 Gl 9FER
FUIGN—VIGY BN 3N T BNIeN 8RR fdesy
gigde fofics @& @19 @ 8N UG Holdy Glaw
STRTHITT [oIfAeS Srec7Tor & off Y9I 81T 98
R fdesy Figde fofids & @ra 4 &1 IR
forerd 41 YTAGIY T aNTSY &7 SifEBIN 81T |
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3. I8 [ oV Fafdwer &1 PEl & & Pefug ulev
STNTHIST felfice §INT YIoTeNT Y29 fdfesT vq
§—DfaT BT HH Y& g Sl 2021 H T &
AT | [T YITATT Berqg UIay SITHI9TT [orfaes
7 YT [@fesT @1 Q=T Gl 7 @er 11761136,
2 (TF YIS VIGNE G YHWS §UiR UF Wi Bl
wUYT & UW) U g—alaT @l YIdar [T farer
4 Gl 5236188.21(9197 G AW EAN TH Wl
3Ol ®UAT gFBIE Uw) AT oA AT
1699732441 (Y% PN SFEGN ol AT EllY
@ < g wUar gadareiT 9u) e¥eTER fdesy
gigde forfdcs @ @rd H fdar)

4. ¥8 [& I gafdmer T Pl & b Horyy Urav
e fofdde F Glg—oid 3T9® HEIH!
EVITa= [deev migde folfdcs & 4 GY YT
a1 @@ 4% gafawa W fewd & & ®el aq
3T TE BE BN B T B BT § BT G &
ST @4 89 8T €T [aaT vt of |

5 J8 & W yaddpa 7 H @H & G I IS
ST [ewrd PYd @ §Id @l ST ITo—dbel
Y Tl &d o/ §9 §1d U AN FlAbel Pl 9gd

# gafdmel BT [QAT SIv qId] [bwd & & forv v
wHY ferar| WY gafdwmer 7 sme gral dl faeard
Y TP B FHY @97 SfIv 3% GINT o1 a1
A% fed1d—11.052023 &I 3797 HDFC d& @ra 4
o7 b |

8 I8 b 4V FalddheT &1 Pel & [d 12.05.2023 Bl
HDFC % @ gRT 39! a1 [9el @1 398 &
RT S T g% ®we @t &H  (Funds
Insufficient) @ @HIvT 3T & AT |

9. J8 & #N Falddper 4 WPl G 9B [AT
a T fov W g@ AdH 3500000,/ — (YT
GIRT &YYT) BT ST+ &I qlel 37N lerr fa5 3/d )
@rd H I & S79 ST fAdIer abd & AN Jaldder
T YD GRT [QAT §IT [Q718—26.06.2023 BT AP
3177 HDFC @& @rd # Srerr il a8 1 27.06.2023
oI HDFC d% @ grT we @1 &4 (Funds

Insufficient) @8 &% HT Y a7 77|
10. I8 b W Falddber T Pl & [ 319 39 AT
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& fAera & aiiv a1 & siorad S fovar @7 T
T& QY SN GHgEIaNY ToId % IBY YHH EST
ferg &/
11. 98 [& & Faddwa &1 dET & & P
ZagR ¥ VAl gdld §iar & [ 8T SHeT el
YHH T 8020000,/ — (3N I &NT EWIIK) w947
ESY OITFT GI8d & Off ARTEN EEErS] Uq SETIT H
@IT & SN TP HEH P W §Y BN TG
gaf & fQAuda 4t &/

37T JOIRY 9 qploiaT I 3T9d)
SFTTE a7 orar & & 3mg 7 e @ 15 far
$ oGY W Falewd B FA IBH  Ho—
8020000,/— (3l ol §IT EGIY ®Ud]) BT [
WRT VP I YA Y G IRl G FIBY HY
gaﬁw B I &G RIAT Bl IR H AT
geiT forayd WAV @d @) oiai§esl el 8t
39 &7 qIpic TEHS |

39 gPIeraT I B U gia arer

THIATITHT TG TERT PITSIT AR PrIferd d IH

FHIAATE] §G GRIRrd T ST &/

qINT

80,/ —
fdd® FAR
Sifergerr

@am/”

7. It would be further apposite to reproduce the

para nos. 7 and 8 of the Upasana Mishra’ case (supra).

“7. The last paragraph in Annexure-P2
notice carries the demand and we will refer to
the demand made thereunder. It read, thus:

.. I, therefore
through th/s /ega/ notice call upon you to make
the party of the doubt amount of the cheque
i.,e. Rs. 6,50,000/- (Rs. Six Lakh Fifty
Thousand Only) with interest @12% per
annum since 12.11.2013 and further pay the
damaged at Rs. 50,000/- (Rs. Fifty Thousand
Only) per month within stipulated period from
the receipt of this notice failing which I have
clear instructions from my aforesaid clients to
take legal action against you in the competent
courts, holding you responsible for entire cost
and consequences with litigation charges of Rs.
5,500/- (Rs. Five Thousand Five Hundred
Only) as charges of this notice. Copy of this
kept for further reference.” (Emphasis added)

8. A scanning of Annexure-P2 notice
would reveal that an omnibus demand for Rs.
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6,50,000/- was made in addition to the
demand for interest @12 per annum since
12.11.2013, the date of returning of the
cheque, Rs. 50,000/- towards damages and
Rs. 5,500/- as notice charge. The demand is
omnibus as relates the amount of Rs.
6,50,000/ - as admittedly, it is not the cheque
amount and in addition under Annexure P-2-
notice, interest @12% per annum from
12.11.2013, damages at Rs. 50,000/- per
month and Rs. 5,500/- as notice charge were
also demanded. Such circumstances discernible
from the demand notice on application of the
law laid by this Court in the case of Suman
Sethi (supra), would make Annexure-P2 notice
of demand invalid. Hence, we are of the view
that the impugned order invites interference.
In that view of the matter, the Appeal stands
allowed. Consequently, the impugned order
dated 13.04.2023 passed by the High Court of
Delhi at New Delhi in CRMC No. 2528/2023
stands set aside and as a necessary sequel, the
summoning order dated 19.01.2016 passed by
the learned Metropolitan Magistrate, NI Act 02,
South East, Saket Courts, New Delhi shall also
stand quashed.”

8. It appears from the notice dated 26.07.2023, as
issued by opposite party no. 2, against petitioner that it
nowhere suggest that any demand gua Rs. 35 lacs, which is
the amount of dishonoured instrument as drawn on Bank of
Baroda dated 11.05.2023 bearing no. 00154 was raised.
Notice is even silent regarding any description of instrument
which is the subject matter of present proceedings.

9. From the bare perusal of para-11 of the notice
(running from page 32 to 35), it transpires that the demand

was raised for Rs. 80, 20,000/- with interest, which is not the
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“said amount” in terms of Section 138(b) of the Negotiable
Instrument Act as discussed above. This case further appears
fully covered by the ratio as available to this Court thorough
Upasana Mishra Case (supra), accordingly, impugned
order of cognizance dated 12.10.2023 passed by learned
Judicial Magistrate 1* Class, Siwan in connection with
Complaint Case No. 1619 of 2023, is hereby set aside and
quashed qua petitioner with all its consequential proceedings.
10. Let copy of this order be sent to the trial court,

without delay.

(Chandra Shekhar Jha, J)

veena/-

AFR/NAFR AFR

CAV DATE NA
Uploading Date 27.02.2025
Transmission Date 27.02.2025




