IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No0.283 of 2021

Syed Mukarram Ali Son of Late Syed Irteza Hussain Resident of 132, Diwan
Mohalla, Dulli Ghat, P.S.- Khajekalan, District- Patna.

...... Petitioner/s
Versus

The Bihar State Shia Waqf Board Bihar, Patna through the Chief Executive
Officer, Haj Bhawan, 34- Ali Imam Path, Harding Road, District- Patna.

The Chairman Bihar State Shia Waqt Board, Bihar, Patna Haj Bhawan, 34-
Ali Imam Path, Harding Road, District- Patna.

The Chief Executive Officer Bihar State Shia Waqt Board, Haj Bhawan, 34-
Ali Imam Path, Harding Road, District- Patna.

...... Respondent/s
Appearance :
For the Petitioner/s : Mr.Rashid Izhar, Advocate
For the Respondent-Board: Mr. Md. Anjum Akhtar, Advocate

CORAM: HONOURABLE MR. JUSTICE MOHIT KUMAR SHAH
CAV JUDGMENT

Date : 24-12-2021

The instant case has been taken up for consideration
through the mode of Video conferencing in view of the
prevailing situation on account of COVID 19 Pandemic,

requiring social distancing.

2. The present writ petition has been filed for quashing
the notification dated 06.08.2020 issued by the Bihar State Shia
Waqf Board (hereinafter referred to as the “Board”), whereby
and whereunder the petitioner has been removed from
Mutawalliship of the waqf estate in question and an Assistant of

the Board has been appointed as the Manager of the said waqf



Patna High Court CWJC No.283 of 2021 dt.24-12-2021
2/18

estate. The petitioner has also sought quashing of the Board’s
resolution no. 10 dated 17.06.2020, whereby and whereunder
the petitioner has been removed from the Mutawalliship of the

wagqf estate in question.

3. The brief facts of the case are that the petitioner was
appointed as Mutawalli of Bibi Fatma and others wagqf estate,
bearing no. 15/Patna situated at Diwan Mohalla, Dulli Ghat,
Patna City in the year 1994, being the successor and heir of the
dedicator. Without going into the details, it would suffice to
state that it is the contention of the petitioner that since his
appointment as Mutawalli of the wagqf estate in question, he has
been diligently discharging his duties for consolidation and
maintenance of the waqf estate and no complaint has ever been
made against the petitioner since the past 26 years. In the year
2019, the petitioner had replaced the old gate by a new gate at
the entrance of the mosque of the waqgf estate in question and
was also getting minor repair works done with regard to the
front wall of the Imambara. It is submitted that in the course of
time the waqf property in question had become valuable, hence
many people were having evil eye on the property of the waqf
estate. It is also the allegation of the petitioner that the

respondent Bihar State Shia Waqf Board has already sold/
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permanently leased out many valuable waqf properties in Patna
illegally to private builders despite refusal of permission to do
so by the Government of Bihar, hence the respondent Board had
similar plans with regard to the present waqf estate in question
but on account of the opposition of the petitioner, the ill motive
of the respondent Board could not materialize, hence the
respondent Board hatched a plan and consequently issued a
show cause notice dated 29.04.2020 to the petitioner, seeking
explanation regarding the illegal construction being made by the
petitioner as also directing him to stop the construction work.
The petitioner had then filed his reply dated 04.05.2020, stating
therein that the petitioner was only getting minor repairing
works done and the Masjid and Imamwara of the Waqf estate
were being white washed, hence there was no requirement for
seeking permission for maintenance/repair work under any
Act/Rule/Regulation. The petitioner had thereafter, received no
communication, however, subsequently the respondent Board
had circumspectly behind the back of the petitioner conducted
an enquiry. On 16.06.2020 the Government of Bihar had issued
a gazette notification whereby and whereunder the election of
the respondent Board was notified and immediately on the next

day the respondent Board had surprisingly held a meeting on
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17.06.2020 and vide resolution no. 10 had taken a decision to
remove the petitioner from the Mutawalliship of Bibi Fatma and
other wagqf estate no. 15/Patna, under section 64(a) & (g) of the
Wagqf Act, 1995 and after lapse of two months a notification
dated 06.08.2020, regarding the same, was issued and forwarded

to the petitioner.

4. The learned counsel for the petitioner has referred to
Section 64 of the Waqf Act, 1995 to demonstrate the grounds on
which the respondent Board can remove a Mutawalli, sub-

clause (a) & (g) whereof are reproduced herein below:-

“64. Removal of mutawalli.-

(a) has been convicted more than once of an offence

punishable under section 61; or

(g) has failed, without reasonable excuse, to maintain
regular accounts for two consecutive years or has
failed to submit, in two consecutive years, the yearly
statement of accounts, as required by sub-section (2)

of section 46, ”

5. The learned counsel for the petitioner has now referred
to the show cause notice dated 29.04.2020, which reads as

follows:-
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“faeer: - T9w i I sty T e F e

S & Jg o7 T & [& 3T G107 39T TFF & T
Hawr fATr AT ST TET ', &6 9 d@eT 90-35(n) A
12.02.2020 U& wEATAT Taid 469 & 16.03.2020 & gT fA=wr
fe=T =T & a9 9 89 Porposed T Plan ATS &l ITeTed &0T4 |
TR AT A1S & AL & HATR AT 0 5T IFT TFH & THA IT
AT AT T AT w1 R & 5 T | ST us i AT |

AT (wr fear star & f@ &1 = T & & Afaes O
AT FEgferfa i STEEET 2 &7 & =T L & ITAT 7Y |

HTIT qFF ATITT 1995 & 9T 64 F Tgd HEATE & 50
qraaoor 9 & geT fegr s 1

6. Thus, it is submitted by the learned counsel for the
petitioner that the only allegation levelled against the petitioner
was that of engaging in illegal construction work. Nonetheless,
it is submitted that the petitioner had given an appropriate reply
as aforesaid, however, the respondent Board vide resolution no.
10 dated 17.06.2020 has resolved to remove the petitioner from
Mutawalliship of the wagqf estate in question and has then issued
a notification dated 06.08.2020, whereby and whereunder the
petitioner has been informed that he has been removed as
Mutawalli of the wagqf estate in question under section 64 (a) &
(g) of the Waqf Act, 1995. The learned counsel for the petitioner
has submitted that a bare perusal of Section 64(a) & (g) of the
Wagqf Act, 1995 would show that the grounds for removal of a
Mutawalli is that either a Mutawalli has been convicted more

than once for an offence punishable under Section 61 or he has
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failed, without reasonable excuse, to maintain regular accounts
for two consecutive years or has failed to submit, in two
consecutive years, the yearly statement of accounts, as required
by section 46 (2) of the Waqf Act, 1995, however, in the show
cause notice dated 29.04.2020, issued to the petitioner, no such
allegation has been levelled and it has been merely mentioned
that the petitioner is engaging in illegal construction, hence it is
submitted that the impugned order dated 06.08.2020 passed by
the respondent Board is perverse and fit to be set aside
inasmuch as no notice has been given to the petitioner with
regard to the grounds mentioned under Section 64(a) & (g) of
the Waqgf Act, 1995, warranting removal of the petitioner as a
Mutawalli of the Waqf Estate in question, thus resulting in
violation of the principles of natural justice. It is also submitted
that enquiry, if any, has been held behind the back of the
petitioner, hence the same also stands vitiated in the eyes of law,
on the ground of non-compliance of the principles of natural
justice. Lastly, it is submitted that the alternative remedy of
approaching the tribunal under Section 83 of the Waqf Act, 1995
is not an efficacious remedy and would not be a bar to the
present writ petition being entertained by this Court under

Article 226 of the Constitution of India inasmuch as the
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principles of natural justice have been violated in the present
case. Reference in this connection has been made to a judgment
rendered by the Hon’ble Apex Court in the case of Whirlpool
Corporation v. Registrar of Trade Marks Mumbai & Others,

reported in (71998) 8 SCC 1.

7. Per contra, the learned counsel for the respondent
Board has at the outset submitted that the petitioner has got an
alternative remedy under Section 83 of the Waqf Act, 1995 and
he can very well agitate his grievances before the Bihar Waqf
Tribunal, hence the present writ petition is not maintainable. In
this connection, the learned counsel for the petitioner has
referred to a judgment rendered by the Hon’ble Apex Court in
the case of Board of Wakf, West Bengal vs. Anis Fatma Begum
& Anr, reported in (2010) 14 SCC 588. The learned counsel for
the petitioner has further submitted that the petitioner had not
been discharging his duties smoothly and properly since the date
of his appointment as Mutawalli resulting in the respondent
Board issuing several notices to the petitioner for submitting
yearly statement of accounts and budget from the year 1998-99
to 2009-2010 and onwards but the same were not submitted by
the petitioner. It is further submitted that on 15.02.2020, the

Assistant-cum-Inspector of the respondent Board had inspected
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the wagqf estate in question and had found that the petitioner had
committed many irregularities like illegal tenancy, illegal
occupancy, misappropriation of rental income and concealment
of yearly income of the Waqf property. The Assistant-cum-
Inspector of the respondent Board had then submitted an
enquiry report dated 24.02.2020. Thereafter, the respondent
Board had issued a letter dated 28.02.2020 to the petitioner to
submit the statement of actual income of the waqf property,
failing which appropriate action would be taken against him.
The respondent Board had then vide letter dated 29.04.2020,
issued a show cause to the petitioner with regard to illegal
construction over the waqf property in question. An office order
dated 10.06.2020 was also issued by the respondent Board for
inspection of the wagqf property under Section 64 and 71 of the
Wagqgf Act, 1995, whereafter the Assistant-cum-Inspector of the
respondent Board had inspected the property in question on
15.06.2020 as also had inspected the records pertaining to the
statement of accounts and had found several irregularities,
whereupon he had submitted an enquiry report dated
16.06.2020, with a recommendation to take legal action against
the petitioner. The respondent Board had then considered the

aforesaid enquiry report dated 16.06.2020 and had taken a
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decision to remove the petitioner from the post of Mutawalli of
the Waqf in question. It is thus submitted that there is no
illegality in the order passed by the respondent Board dated
17.06.2020, removing the petitioner from the Mutawalliship of

the Waqf estate in question.

8. I have heard the learned counsel for the parties and
perused the materials on record from which this Court finds that
apart from the show cause notice dated 29.04.2020, one another
show cause notice dated 28.02.2020 was issued to the petitioner
wherein the petitioner was called upon to submit his show cause
reply to the allegation that in the statement of accounts, the
annual income has been shown to be only a sum of Rs. 6000/-
whereas from the enquiry report submitted by the Assistant-
cum-Inspector, the annual income totals upto a sum of Rs.
72,000/- and it was also communicated to the petitioner that
under Sections 50 & 64 of the Waqf Act, 1995, it is the duty of
the Mutawalli to submit correct statement of accounts of the
wagqf property, failing which the Mutawalli can be removed.
This Court also finds that an enquiry was set up by the
respondent Board and a notice dated 12.06.2020 was issued to
the petitioner under sections 71 and 64 of the Waqf Act, 1995

informing the petitioner that the Assistant-cum-Inspector Shri



Patna High Court CWJC No.283 of 2021 dt.24-12-2021
10/18

Mirza Saqib Hussain has been duly authorized to hold enquiry
of the waqf estate in question, hence the petitioner should
remain present at the place, date and time referred to in the said
notice with relevant documents, papers and witnesses and in
support of the said notice being dispatched, postal receipt of the
Indian Postal Department has also been enclosed with the
counter affidavit filed by the respondent Board. It appears that
an enquiry was held on 15.06.2020 where the petitioner was
also present and several irregularities were found, including
furnishing of false statement of accounts, as is apparent from the
enquiry report dated 16.06.2020. Considering the said enquiry
report dated 16.06.2020, the respondent Board had taken a
decision dated 17.06.2020 to remove the petitioner from

Mutawalliship of the Wagqf estate in question.

9. Having considered the facts and circumstances of the
case and having taken into account the submissions made by the
learned counsel for the parties, this Court finds that the
argument of the learned counsel for the petitioner to the effect
that the impugned notification dated 06.08.2020 or for that
matter the decision of the respondent Board dated 17.06.2020,
are not based on the grounds prescribed in section 64 (a) & (g)

of the Waqf Act, 1995, required to be fulfilled for removal of a
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Mutawalli, since no notice has been given to the petitioner with
regard to the grounds mentioned under Section 64(a) & (g) of
the Waqf Act, 1995, warranting removal of the petitioner as a
Mutawalli of the Waqf Estate in question, is misconceived
inasmuch as the respondent Board had not only issued a show
cause notice dated 29.04.2020 but had also issued a show cause
notice dated 28.02.2020, wherein specific allegations were
levelled against the petitioner of fudging the statement of
accounts and moreover, an enquiry is also stated to have been
held in presence of the petitioner on 15.06.2020, after due notice
to him vide notice dated 12.06.2020 and only then the enquiry
report dated 16.06.2020 was submitted by the Assistant-cum-
Inspector of the respondent Board finding several irregularities
in connection with management of the Waqf estate in question
including furnishing of false statement of accounts by the
petitioner. It may be mentioned that though the petitioner in his
rejoinder affidavit has denied issuance of show cause notice
dated 28.02.2020 as also the notice of enquiry dated 12.06.2020
but then such issues are disputed question of facts which cannot
be gone into in a writ petition under Article 226 of the

Constitution of India.

10. At this juncture, it would be relevant to reproduce
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herein below the findings arrived at in the enquiry report dated

16.06.2020:-

‘ST & T8l HY GIT Alqdee! ST 998 J@H 3Tl &l Siid &
HIAT WH-56 (Rule 51 (3)) 7 TTees ST&- EF7590752631IN H ST
TE T |

T BT I IFT IFh T & qladodil, T8 AR AT
TEel & HISE o | IFT il SOEaT Ol g3 FS, (29 TeT 58 & a9r
I TS &Y TIEHIT (AT T ET 97| AT T qagedr F &7 &
AT UF AaHIT S 8 a18 &l Sl TaqL AT ar 3=ai-
TS GET 9T T Iq70d 469 faid 16.03.2020 Ud TS HaeT Ho-
35(m) famTier 12.02.2020 femmaT | o 96 & 919 gRT 9% faam

80 TEEAT U8 ISHET 39 0 &l Hal =T 97, W
qraaoel 90T qIdH AT gRT [@ET 4T a0 &7 &l era=T ua
ST ITAST Tal HOAT AT o7 AT F 7 ST &7 & 3w

FFH AT 1995 FT ST 50(F) FT IAST & |

IFT THE H AN [EET & (1), ArsieTe g8 fqar-
HYRE A [HTET 1000/-Fo T HTE, (2). HATe HITH fIaT-
EAIg TEAM [@ET 1500 /- o A ATE, (3) A9 FAANT (THF)
fET 3500 /- ®o T ATE | 3FT TFH T&& ATAMT 3T 72,000 /-

Fo & T HAIqdeeT gNT JIe FIT T Statement of Account &
ATAMT 3T HIAT 6,000/~ Fo ITIIT AT & | HAGeHAT §RT A8 T
IFT TFH T H AHGAT FATS AT &l & ST TFH ATIIT 1995
FI 9T 46 UF 61 () FT IATT & |

FT & ST o9 § (e & a1 &eT 18T ar Aot
T AT AT TRT ST T8T T Ud FReramamed &ir smehr €1 <1 &7 41 1
TS TRl AW AT Fg AT 7 & Adedt § 737 A7 |
qraaedl g7 ST H s 80T Tt [haT 14T aoT fast e g

gfes & afeor a0 & ARl UF g &l qiqdedt o A1
fatr \eafr aaTS & T 39 " UF g & &1 T S & Tt
T T IUNT FOd & |

I faa= § &1 g1aT 7 & Aaaed gRT dar 995
TTIfTaeT 1995 #T 9T 46, 50, 61 TF 64 (F). (F) FT Ior==T fHIT AT
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wTR |

A HIaaeol & ([a5g aFh ATIFIT 1995 §if ORT 64 &
AT FRATS T ST Fehel T 7 |

fawameT
(et &R £8T)

11. It would also be relevant to reproduce section 64 of

the Waqf Act, 1995 herein below:-

“64. Removal of mutawalli—(1) Notwithstanding
anything contained in any other law or the deed of
1[wagqf], the Board may remove a mutawalli from his
office if such mutawalli—

(a) has been convicted more than once of an offence
punishable under section 61; or

(b) has been convicted of any offence of criminal
breach of trust or any other offence involving moral
turpitude, and such conviction has not been reversed
and he has not been granted full pardon with respect
to such offence, or

(c) is of unsound mind or is suffering from other
mental or physical defect or infirmity which would
render him unfit to perform the functions and dis-
charge the duties of a mutawalli; or

(d) is an undischarged insolvent; or

(e) is proved to be addicted to drinking liquor or
other spirituous preparations, or is addicted to the
taking of any narcotic drugs, or

(f) is employed as paid legal practitioner on behalf
of, or against, the [waqf]; or
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(g) has failed, without reasonable excuse, to main-
tain regular accounts for two consecutive years or
has failed to submit, in two consecutive years, the
yearly statement of accounts, as required by sub-sec-
tion (2) of section 46, or

(h) is interested, directly or indirectly, in a subsist-
ing lease in respect of any [wagqf] property, or in any
contract made with, or any work being done for, the
[wagqf] or is in arrears in respect of any sum due by
him to such [wagqf]; or

(i) continuously neglects his duties or commits any
misfeasance , malfeasance, misapplication of funds
or breach of trust in relation to the [wagqf] or in re-
spect of any money or other [wagqf] property, or

() wilfully and persistently disobeys the lawful or-
ders made by the Central Government, State Gov-
ernment, Board under any provision of this Act or
rule or order made thereunder;

(k) misappropriates or fraudulently deals with the
property of the [waqf].

(2) The removal of a person from the office of the mu-
tawalli shall not affect his personal rights, if any, in
respect of the [wagqf] property either as a beneficiary
or in any other capacity or his right, if any, as a saj-
jadanashin.

(3) No action shall be taken by the Board under sub-

section (1), unless it has held an inquiry into the mat-
ter in a prescribed manner and the decision has been
taken by a majority of not less than two-thirds of the
members of the Board.

(4) A mutawalli who is aggrieved by an order passed
under any of the clauses (c) to (i) of sub-section (1),
may, within one month from the date of the receipt by
him of the order, appeal against the order to the Tri-
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bunal and the decision of the Tribunal on such appeal

shall be final.

(5) Where any inquiry under sub-section (3) is pro-
posed, or commenced, against any mutawalli, the
Board may, if it is of opinion that it is necessary so to
do in the interest of the [waqf], by an order suspend
such mutawalli until the conclusion of the inquiry:

Provided that no suspension for a period exceeding
ten days shall be made except after giving the mu-
tawalli a reasonable opportunity of being heard
against the proposed action.

(6) Where any appeal is filed by the mutawalli to the
Tribunal under sub-section (4), the Board may make
an application to the Tribunal for the appointment of a
receiver to manage the 1 [wagqf] pending the decision
of the appeal, and where such an application is made,
the Tribunal shall, notwithstanding anything con-
tained in the Code of Civil Procedure, 1908 (5 of
1908), appoint a suitable person as receiver to man-
age the [waqf] and direct the receiver so appointed to
ensure that the customary or religious rights of the
mutawalli and of the [wagqf] are safeguarded.

(7) Where a mutawalli has been removed from his of-
fice under sub-section (1), the Board may, by order, di-
rect the mutawalli to deliver possession of the 1
[wagqf] property to the Board or any officer duly au-
thorised in this behalf or to any person or committee
appointed to act as the mutawalli of the [wagqf] prop-
erty.

(8) A mutawalli of a [waqf] removed from his office
under this section shall not be eligible for re-appoint-
ment as a mutawalli of that [wagqf] for a period of five
years from the date of such removal.”

12. It would further be apt to reproduce sections 46 and
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50 of the Waqf Act, 1995 herein below:-

“46. Submission of Accounts of Wakfs—
(1) Every mutawalli shall keep regular accounts.

(2) Before the Ist day of July next, following the
date on which the application referred to in section
36 has been made and thereafter before the Ist day
of July in every year, every mutawalli of a [wagqf]
shall prepare and furnish to the Board a full and
true statement of accounts, in such form and con-
taining such particulars as may be provided by regu-
lations by the Board, of all moneys received or ex-
pended by the mutawalli on behalf of the [wagqf]
during the period of twelve months ending on the
31st day of March, or, as the case may be, during
that portion of the said period during which the pro-
visions of this Act, have been applicable to the

[wagqf]:

Provided that the date on which the annual ac-
counts are to be closed may be varied at the discre-
tion of the Board.

50. Duties of mutawalli.—It shall be the duty of every
mutawalli—

(a) to carry out the directions of the Board in accor-
dance with the provisions of this Act or of any rule
or order made thereunder;

(b) to furnish such returns and supply such informa-
tion or particulars as may from time to time be re-
quired by the Board in accordance with the provi-
sions of this Act or of any rule or order made there-
under;

(c) to allow inspection of [waqf] properties, ac-
counts or records or deeds and documents relating



Patna High Court CWJC No.283 of 2021 dt.24-12-2021
17/18

thereto,
(d) to discharge all public dues, and

(e) to do any other act which he is lawfully required
to do by or under this Act.”

13. A bare perusal of the show cause notice dated
28.02.2020 and the one dated 29.04.2020 as also the enquiry
report dated 16.06.2020 would show that the grounds mentioned
under section 64 of the Waqf Act, 1995, on which a Mutawalli
can be removed from his office definitely exist in the instant
case so as to warrant removal of the petitioner from the post of
Mutawalliship of the waqf estate in question, though the
respondent Board might have referred to a wrong provision of
law, in the impugned order dated 06.08.2020, but that shall in no
way vitiate the impugned order dated 06.08.2020 or for that
matter the resolution of the Board dated 17.06.2020. This Court
further finds that neither the allegations levelled in the show
cause notice dated 29.04.2020 has been refuted by the petitioner
in the present writ petition nor the contents of the enquiry report

dated 16.06.2020 have been assailed on merits before this Court.

14. Having regard to the facts and circumstances of the
case and for the reasons mentioned herein above in the

preceding paragraphs, I do not find any merit in the present writ
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petition, hence the same stands dismissed.

(Mohit Kumar Shah, J)
S.Sb/-
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