IN THE HIGH COURT OF JUDICATURE AT PATNA
Letters Patent Appeal No.744 of 2021

The State of Bihar, through Principal Secretary, Road Construction
Department, Government of Bihar, Visvesvaraya Bhawan, Bailey Road,
Patna.

The Under Secretary, Road Construction Department, Government of Bihar,
Visvesvaraya Bhawan, Bailey Road, Patna.

The Engineer - in - Chief - cum- Additional Commissioner - cum- Special
Secretary, Road Construction Department, Government of Bihar,
Visvesvaraya Bhawan, Bailey Road, Patna.

The Chief Engineer, (South Bihar Zone), Road Construction Department,
Government of Bihar, Visvesvaraya Bhawan, Bailey Road, Patna.

The Additional Secretary, Personnel and Administrative Reforms
Department, Government of Bihar, Patna.

The Superintending Engineer, Central Circle, Road Construction
Department, Chhajubagh, Patna.

The Executive Engineer, New Capital Sub-Division, Road Construction

Department, Lodipur, Patna.

...... Appellant/s
Versus

Bimal Kumar Roy, Son of Late Basant Kumar Roy, Resident of C/o -
Surendra Prasad Roy, Gosai Tola, Police Station - Patliputra, District- Patna.
Akhileshwar Kumar Verma, Son of Late Damodar Prasad, Resident of
Village - Bankat, Police Station - Barauli, District- Gopalgan;.

Dilip Kumar Sinha, Son of Late Shyam Bihari Prasad, Resident of Mohalla -
Pathar - Ke- Maszid, Tikari Road, Devi Asthan, Moglani Bagh, Police
Station - Sultanganj, District- Patna.

Ashok Kumar Sinha, Son of Late Shyam Bihari Prasad, Resident of Mohalla
- Pathar - ke - Maszid, Tikari Road, Devi Asthan, Moglani Bagh, Police
Station - Sultanganj, District- Patna.

Baban Prasad Sinha, Son of Late Ishwar Lal C/o - Maheshwar Prasad
Ambastha, Resident of Mohalla - Radha Krishna Colony, Road No. 1, Police
Station - Beur, District- Patna.

Ashok Kumar, Son of Jagnarayan Pandit, Resident of Mohalla - Nalbandtoli
(Gulzarbagh), Police Station - Alamganj, District- Patna.
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...... Respondent/s

Appearance :
For the Appellant/s : Mr. Manoj Kumar Ambastha, SC 26

Mr. Tripurari Nath Ambastha, AC to SC 26

Mr. Santosh Kumar Mishra, AC to SC 26

Mr. Divit Vinod, Advocate
For the Respondent/s Mr. Ajay Kumar Chakraborty, Advocate

Mr. Krishna Murari Rawt, Advocate

Mr. Pramod Kumar Pranav, Advocate

CORAM: HONOURABLE MR. JUSTICE P. B. BAJANTHRI
and
HONOURABLE MR. JUSTICE RAMESH CHAND
MALVIYA
ORAL JUDGMENT
(Per: HONOURABLE MR. JUSTICE P. B. BAJANTHRI)

Date : 18-01-2024
The present Letters Patent Appeal No. 744 of 2021
filed on behalf of the State in which appellants have assailed the
order of the learned Single Judge dated 17.02.2021 passed in
CWIC No. 18826 of 2018. Grievance of the respondents no. 1 to
6 in the writ petition are as under:

“That this is an application for
issuance of writ in the nature of writ of
certiorari, mandamus or any other appropriate
writ or writs, order or direction commanding the
respondents to consider the past services of
petitioners rendered in non-Gazetted Capacity
for pension and gratuity after superannuation
from Government Service they discharged duties
for more than 30 years and be further pleased to
quash the Memo No. 6632(S) 28.08.2018
(Annexure-18) issued by the Deputy Secretary,
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Road Construction Department, Government of
Bihar, Patna by which the order/direction dated
02.05.2018 passed by this Hon’ble Court in
C.W.J.C. No. 14304 of 2015 (Annexure-15) has
been misinterpreted and refused to follow the
direction for payment of pension and other
retiral dues to retired employees under Rule 59
of Bihar Pension Rule 1950 including the
Government decision contained in Memo No.
Pen-1024/69/11779-F dated 12.08.1969 and
arbitrarily and unlawfully rejected and disposed
of the representation filed by the petitioners on
17.05.2018 in pursuant to Hon’ble Court’s
direction dated 02.05.2018.”

2. The learned Single Judge proceeded to allow the writ
petition while taking note of certain decisions like Amarkant Rai
vs. State of Bihar reported in 2015 (2) PLJR (SC) 437. The
grievance of the contesting respondents are that they were
initially appointed on daily wage basis in the year 1984 and their
services were regularized in the month of October, 2013. Pursuant
to the State Government policy decision dated 16.03.2006. For
non consideration of contesting respondents grievance relating to
counting of service rendered as a daily wager during the period
from the year 1984 to 2013 has been turned down on 28.08.2018,
thus the writ petition CWJC No. 18826 of 2018 was filed. The
learned Single Judge allowed the writ petition while redressing the
grievance of the contesting respondents to the extent that they are

entitle to count daily wage service towards fixation of pension.
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Feeling aggrieved by the order of the learned Single Judge State
has preferred the present Letters Patent Appeal.

3. Learned counsel for the appellants-State submitted
that daily wagers are not entitled to count their service or compute
the service towards fixation of pension in the light of provisions of
Bihar Pension Rules, scheme of regularisation dated 16.03.2006
read with clause imposed in the order of regularisation dated
30.10.2013 (petitioners regularisation). It is submitted that as long
as clause-5 of the scheme of regularisation dated 16.03.2006 is not
questioned by the petitioners and so also clause in their order of
regularisation dated 30.10.2013 (Clause-2) they are not entitle
count such daily wage service towards fixation of pension. It is
submitted that the learned Single Judge has committed error in
allowing the grievance of the contesting respondents. He is also
relying on Full Bench decision of this Court in the case of State of
Bihar vs. Bhagwan Singh (Full Bench) reported in 2014 (4)
PLJR 229 (Para -14) it reads as under:

“14. Keeping in view the above
provisions, we are of the opinion that the service
rendered by the petitioner as daily wage
Choukidar under the Executive FEngineer,
Tubewell Division, Gaya cannot be said to be a
service for which the petitioner was paid from
the general revenue of the State Government or
the service rendered on a substantive post in a
permanent  establishment.  Such  service,
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although was followed by absorption on regular
establishment, will not qualify for pension.
Therefore, the service rendered by the petitioner,
as daily wage employee from April 1973 to
December 1978, was not a pensionable service
or did not qualify for pension.  On his
retirement from service or his superannuation
from service, he would be entitled to pension for
the service rendered on a substantive post from
I* January, 1979 till the date he retired from

b

service.’

4. Per contra learned counsel for the contesting
respondents resisted the aforementioned contentions and
submitted that there is no infirmity in the order of the learned
Single Judge. In support of contesting respondents claim and to
sustain the order of the learned Single Judge he is relying on Rule
59 of the Bihar Pension Rule, decision of this Court in the case of
The Registrar General, Patna High Court vs. Ram Vyas Dubey
and Ors. decided on 26.06.2023 in LPA No. 198 of 2016 by a
co-ordinate Bench of this Court, Netram Sahu vs. State of
Chhattisgarh reported in (2018) 5 SCC 430 and Amarkant Rai
vs. State of Bihar reported in 2015 (2) PLJR (SC) 437.

5. Heard learned counsels for the respective parties.
Before adverting to the merits of the case it is necessary to
reproduce certain provisions for the purpose of pension under the

Bihar Pension Rules 1950, are as under:
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“Part 1 Rule 2 of (the Bihar Pension Rules,
1950) are as under.-

“2. Except where otherwise
provided these rules apply to all
Government servants to whom the rules
in the Bihar and Orissa Service Code
apply.”

Rule 29 reads as under:-

“29. Pensionable service means
service which qualifies the Government
servant performing it to receive a pension
from general revenues.”

Chapter VI relates to service
qualifying for pension. Rule 58 reads as
under.-

“58. The service of a

Government servant does not qualify

for pension unless it conforms to the
following three conditions:-

First-The service must be under
Government. Second-The employment must be
substantive and permanent.

Third- The service must be paid by
Government.

These three conditions are fully
explained in the following sub-rules”

Sub-Rule (2)-First Condition-Service under
Government. Rule 60 reads as under:-

“60. The service of a Government
servant does not qualify unless he is appointed
and his duties and pay are regulated by the
Government, or under conditions determined
by the Government. The following are examples
of Government servants excluded from pension
by this rule;

(1) Employees of a municipality,

(2) Employees of grant-in-aid schools
and institutions.
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(3) Service on an establishment paid
from the house hold allowance of the Governor
or from his contract establishment allowance.

Note 1.-If a Government servant has
served partly (in a capacity which would have
given his claim to pension. If the service had been
paid from the general revenues), on the house hold
establishment of the Governor, and partly on
establishments paid from the general revenues, he
is entitled from the general revenue, proportionate
to the length of the service which has been so
paid.”

Sub-Rule  (3)-Second  Condition-Substantive  and
Permanent Employment.
(1) General
“61. Service does not qualify unless the
Government servant holds substantively a post on
a permanent establishment.
1.

*Regarding-Temporary Service
counting for Pension.

It has now been decided that temporary
service or officiating service under the State
Government when followed by permanency
whether in the same or any other post should
count in full for pension except in respect of--

(i) period of temporary service is non-
pensionable establishment, and

(i) period of service paid
from contingencies.

The  concession  of  counting
officiating and temporary service in full for
pension will be available to Government
servants who are governed by the Old Pension
Rules, or the Liberalized Pension Rules.
[Notification No. 12928F...dated 4.9.1962. This
has effect from 1.8.1962.]”
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Chapter V relates to reckoning of service for pension.
The petitioner’s case do not fall under the aforesaid Chapter V.

Chapter VI-Conditions of Grant of Pensions. Under
Section [-Classification of Pensions petitioner’s case is required
to be examined under Rule 107(d) Retiring pensions vide Section
v. The petitioner’s case do not fall under the aforesaid provision.

“59. The Provincial Government
may, however, in the case of service paid from
general revenues, even through either or both
of conditions (1) and (2) are not fulfilled.

(1) declare that any specified kind of
service rendered in a non-gazetted capacity
shall qualify for pension;

(2) in individual cases, and subject
to such conditions as it may think fit to impose
in each case, direct that service rendered by a
Government servant shall count for pension.”

6. The State Government evolved a scheme for the
purpose of regularisation of daily wagers/ad hoc employees on
16.03.2006 clause-5 reads as under:

“gle fadr @y EEfaa 4 Ried
T8 8 @ U9 fQurT /@y ¥ Pis @%b
JaTHifral @l faery gRRefa 4 99 §RT ol
qfr & JF TGN HIRING Y& I & SeAlD
H GBI B N UY [dEN BN §Y FF% FINT
JaTHIT BHl @ WY H gof [6d v qy (foreg ay o
HH W HF 240 3] a& [Har 77 &) F HFEN
gaqy @ fory 15 fedl @1 FEHIGER @
gIRIA% <PV fadr TR URg VT GIRIMAa% 20
gyl & Sl srafer AT @ forg & 8N/

7. One of the contesting respondents services were

regularized on 30.10.2013 and it reads as under:

arefleror 3frRr=ar &1 H1afcly
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BRI 3T, GeT [FHIYT [T, SoqErT, gear—1

BT 3RS W&T— 2784  faih—30,/10,/13
BIIITT 31_ T

ISTeTfeIpINI—vTe—srede], fo1ell ¥y
Fg= @A, gear & shid 271,/50 feTiad 10.
102013 @ el 4 [S7erl Wk 7= @Al @
SIJIIIGEIR &1 daT arfl il [daer &Aw <1,
foa— o gdd FAR ¥, Fo—TRIEl],
9I0—TICH YT, ITH—9IeeyaT forel—yeT &I g9
3Tt @ Sl T VISl o yHSe, yedr H
FIIING 13T a7 37<1d GHE ‘T (a7 4)
Gelrdl @ ¥ipd Uq gv GANIErd ddTErd @
Y—§78 5200—20200 US ddT 1800 § HHI—THI
W VNP GRT Wipd 9l & Rl JNRI Pl
fafer & fa=r ord & sl fagad faar sirar @

1. I8 [Agfaa [Aeger sverll & @or 1@
ye Gl S7eral BIRVl gAY [l dl wEy HH
@ T Whdl &

2 ¥E IRV drcplicids THId @ R 8T
TT gd # < daT 4 g1 5 W9 H @l T
War B T Bt gaierref T8t @ SR

3. 9Y wWfyg gofdofdo, fagw ver & gx
W0 8399 (U¥0) I_I® 29.10.13  FIRT ZTHT
BT 3 AT &IT BV B ¥Gd i &
qPT &/

4. OGP VR Jle T8 GRIT AT [
§9% GNT Yoo YETT UF olefl & al g9b)
[Agfaa v v & SR, der g9 fdwe Siad
BT PRAE B ST |

5 FRIG @ WHI §8 SNHE I
fRIfdcad a8 g7 f[Afdear yaieier! grT fefa
YTV JETOT GF STHT BT Sifard )

6. TRTGTT P [Ty 378 [bvdl GbIw &1 Jra7
oaT & T8 8N/

80,/ —
S7efleror 3rfarg=ar
P=IT 3T gofFofdo, gear
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Clause -2 prohibit for counting service towards pension
of the regularized person admittedly, the contesting respondents
have not questioned the validity of the clause-5 of the order dated
16.03.2006 cited (supra) and so also clause-2 of order of
regularisation dated 30.10.2013, in other words contesting
respondents have accepted the condition imposed in both general
order as well as in the order of regularisation as long as those
conditions cited in the general order and regularisation order are
not questioned and set aside by competent forum. The contesting
respondents have not made out a case in so far counting daily
wage service towards pension.

8. Be that as it may, taking note of decisions cited on
behalf of the contesting respondents those decisions are not
relevant for the purpose of deciding the present case. In other
words factual aspects of the matter are entirely different. In those
cases, Clause-5 of order dated 16.03.2006 and so also any
condition imposing denial of counting of daily wage service and
its challenge in their regularisation order were not the subject
matter. Therefore decisions taken note of by the learned Single
Judge and cited on behalf contesting respondents are not
applicable to the case in hand. At this stage, it is necessary to take

note of Hon’ble Supreme Court decision in the case of Nair
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Service Society vs. Dr. T. Beermasthan and Ors. reported as
(2009) 5 SCC 545, para-48 which reads as under:

“48 Several decisions have been cited
before us by the respondents, but it is well
established  that  judgments in  service
jurisprudence should be understood with
reference to the particular service rules in the
State  governing that field. Reservation
provisions are enabling provisions, and different
State Governments can have different methods of
reservation. There is no challenge to the Rules,
and what is challenged is in the matter of
application alone. In out opinion the communal

rotation has to be applied taking 20 vacancies as
a block.”

9. Having regard to the Nair Service Society decision
the cited decision on behalf of the contesting respondents read
with the clause-5 scheme in the order dated 16.03.2006 read with
Clause-2 in the order of regularisation the cited judicial
pronouncements are not applicable to the case in hand as long as
the competent forum set aside the relevant clauses cited (supra) in
the order dated 16.03.2006 and 30.10.2013.

10. The learned Single Judge has not dealt with the
clause imposed in the general order dated 16.03.2006 in respect of
denial of service of daily wage for the purpose of not countable
and so also suo motu interfered and set aside, similarly in the

order of regularisation Clause-2 cited supra has not been interfered
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or set aside to contend that it is in violation of Article 14 or any
other judicial pronouncements. Therefore, the learned Single
Judge has committed error in not taking note of that there is policy
decision of the State Government to the extent that daily wage
service cannot be counted for the purpose of fixation of pension of
such of those daily wagers whose services have been regularized.

11. In view of these facts and circumstances, the
appellants have made out a case so as to interfere with the order
of the learned Single Judge dated 17.02.2021 passed in CWJC No.
18826 of 2018 and it 1s set aside while rejecting the contesting
respondents CWJC No. 18826 of 2018.

12. The Letters Patent Appeal No. 744 of 2021, stands
allowed.

13. At this stage learned counsel for the contesting
respondents further argued that Annexure-A1 read with Annexure-
A4 provides vested legal right to count the daily wage service.
Annexure-1 i1s general order dated 18.06.1993 which reads as

under:

[R5 ¥R, Ffie va gemafie Ger
34T, & 319 W0 3,/ TH 1—1069,/88 (GUL) P10
5940, 1a=1% 18 ST, 1993 @I Fldterd |]

SfEflver Jfar ARl FHEAINGT Bl Wiga Rad
gl g¥ [glad H SfeErTar 99 S @ WaE H
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Jf®  daTarll "veNY Rid, STRIED
v 3} HHAIRTT P [Fafda Aglaa @& wee A
fafr=r @&l §RT SSII TI AN GY BRaY), 1992 H
1t/ wa= dffa & arer e wEsiia gy 8-

“HIErT AR INT SAd SPEfeer
SIRET  [AIH—37Eq], Ua GHArIdl Vad  Saedendl
7T 398G [MERT @Hec—siimr—sc @ ITlH H
FRITar yal & [y HeEll BT BT Ui BHed §Y
fFafaa faglaa &g fwrfg affa Ao &y
PIfHE [T favga srgeT f9fd s

9FT GHEId P elld H ARIH WY
[AaRIRIT  WYeIw T [AFferad AU &
(forg" 37l Q7% daTwrft HHA HeT STrRET) Bl
viga Raa gal gv fAafaa fgfea & siffmmar a4
T @ GeE # forar 8-

1. XI5 WRGHR FRT GBI HrIferdl & &fid
qaTarfl dHaIgl s Wiga Read gel gv fgfea
F G H FHI-EHI UX I[EA9IF 189 [
T g M AR QAT AT o7 5 WRBRT BTl
H U [gfeaar T8 @l Gl T fadie 1—8—1985
P g B T VA sfafaa Ayl s g @
fear WirI| ava &Hc—3ih—sc 1—-8—1985 EIT,
gfq dW @ daTHrfl @HEr), o ke
1-8—1985 & Ud H BH—H—BH 240 I3+ H BIIRG
g 9% o yRRYfGar warT &7 v [glaa o
AT & G¥ [39R [T S |

2 @ 3 U9 4 @I [AgdT & WIET H PIHB vq
JIRIE GER AN GRT TAI—THT GV [Ad
gRgF T §1°T |




Patna High Court L.P.A No.744 of 2021 dt.18-01-2024
14/17

3. foFId 1—12—1991 Bl 1397 /&7 ®rferar
& Rad wigd gg @l Siig v o o |

4. fai®d 1—12—1991 @I =agel aif & wga
RaT ual @I S/gar<ar &1 oid fdcd [@9FT §IRT
fAfa aRax o 3110, fair 10—4—1986 @ STTcHld
7 @Y o o

5 ¥Wea va gary Raa uel @ @rifed 4
¥R SIIIH & AT Tel, §¥ €A H ¥l o |

6. V¥ Rad gal @I w7 @ forv Ridaar a1
Sifrared STfErgErT SEIH BT qUla: SuIerT [
I |

7. G9EId gal g [Agfad & forv [AEiRa sieard
faerge: =g=aq Slefore Irgar va 3gHd T GIer
f&ar S |

8 SIRETTT [IH &I YOf ®Y ¥ Sgureid faar
oI |

9. SWRIFT &Y H I &I7d JaTHII HHATRI!
P [FFfET dar # sifeErar # fAFaq At Tied

P G-
1. 13911 wafera SJeer |
2. [39rireger e |
3. Wy WAl H yd | srgqfad aid/
STAATIT @& HAHIT Giafter ey |

4. AGEIT [FHRT & WRIT9ET JHIRT URTEBR] A |

10. SUNIGT w9 | I &fd daTEif
FHAIRI &I [FIHT Har 7 JFrEFIar & 3IER v
T 3 V9 4 @ Ug gV [AgfaTd g S 89 AP
&% SUBH FHIZI & [T T B 37ede], Al Fel
7 &} Pl egerar § S [l @Rl §RT

f&aT SRR
1. 3eFe], GAlH SeH e |
2. WG goIsl 39T @ wfad 7S |

3. 9T SUBH & HaeT Ae9h TewT |
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4. ¥ wAld 7 gd | srgqfaa aid
TAANT B TAAT TG e |

11. SUYFT WA U ARG, Ry, HeE
FIIfTEl Va9 & BFlTdl o qifed gaTard g @y
7o Qv &1 T Wl Srdl @ SgurerT @l Sl Y R
Uq AT Sl UX JrT Jf9d daTaril dHaIRI B
= [d5 @A §F U ST@ JIAT F SER UF
SEHTTAT &7 @ [er7 U dIIR PRAT| UeeT R B
THY IRETT & RINTY 1975 BT YUY o STgUIer 1591
SR | U H STarel U @fdd @1 31y Ila ERBIR)
War # gIer e @l g W SfE U wrd af S9b
AFe A g HET BRI dved @ fory [
vWifera, Srgad g1 il ol \erq usifEeel g, @l SIeer
gr &R BRI VN GIR fd dRer @ gaer e
URIEIBIY] / UGN &I FHad ®Rals &g wafed
/R & g & St aer faer faarT @ gof
LTSI @ TRl ST BT

12. 1-8—1985 & 15 [4gad a7+l afdaal ar
WA WHIC PN & G| USRS fevge Vae ¥
PIYRES HHAIRG B Hal FHICT P G H HIaerr bl
qIcTT N §Y HINaIg B ofrd |

13. 9FT Fave]l & HIIfEIT 4 Il] B HIoTIg &
ar @iHe V9 gemdfe GER AN g9 WeeT H
SJIqegF 1G9 IR YT |
qufe: 31gurerT faar oY |

14. Annexure-4 dated 15.12.2000 reads as under:

[98IY EVaTR,
gof fAEfor 34T |
UF W0—34,/ JHSH—111,/99—  [aId— 15,12,/2000

8940(5)
Iy,


mailto:foHkkx@C
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sft 377y FAR WieT,

INEIN P UV Tled |
war 7

Sreflervr ST, BRI 3iacr, gofdofdo, geT/

fage:  wer fAEfr favrr @ &I FrIferdl @
3EflT 0 1—8—85 TF 240 fe-l @ IR ¥HaT
Fearer [fAd ATTH BHAIRAl B ¥died Rad
yql gv [9gfad d SfeHrar @4 i @ e H
HERTY,

SYdaT fayg & waer J I yHE e
UV SIYFT WE [A9Y Gq @l sEFear d i
WAld @1 fa7id 22—9—2000 @I §5 d5% 4 ford T4
fAfg @t srfarsl & @ I aia a aEaiar
W Q715 1—8—85 Pl 240 [a=i @I Hal Q¥ Hvd gV
3y B IEflver FRIfTT H FRfva & S A1 @)
[T §9 ST @ el Wil off vEl & far @rfarel @
gifesd BRaig HI I Tl IEBT G STENETAETR]
@I ¥ & S| e 8 g8 4l SIgRe & f 9
ST,/ T W AIET g 7 B e wrE o ar
OV SIfdcid GHIeT d I S |

3IJ0—FFT 03 TB # |

faeararerT
80,/ —
OVPIY P 379Y diad, gofFofdo, ger/

80,/ —

15. Reading of the aforementioned documents it does
not provide any vested legal right to claim for service to be
counted for the purpose of pension. That apart the learned Single
Judge has proceeded to draw an inference that as if contesting
respondents were stated to have been working against sanctioned
post in this regard he has cited Annexure-Al cited (supra) and
Annexurre-Al is not relating to counting of daily wage service to

towards pension. Even the contesting respondents have not
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produced any material to show that they were working against
sanctioned post during the period from the year 1984 till
30.10.2013. The contesting respondents have also not questioned
the validity of date of regularisation on 30.10.2013 to the extent
that they are entitled to regularisation with retrospective effect as
and when each of the contesting respondents completed 10 years
of service in the light of Apex Court decision in the case of
Secretary, State of Karnataka and Ors. vs. Uma Devi (3) and
Ors. reported in (2006) 4 SCC 1.

16. Accordingly, no further order is warranted.

(P. B. Bajanthri, J)

(Ramesh Chand Malviya, J)

Anand Kr.
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