
IN THE HIGH COURT OF JUDICATURE AT PATNA
Civil Writ Jurisdiction Case No.6124 of 2019

======================================================
Samsung India Electronics Private Limited having its local office at 401 -501,
Vasundhara Metro Mall, East boring Canal Road, P.S. Budha Colony Patna -
800001 through its  branch commercial  head namely  Jayanta  Rakshit  male
aged about 37 years, son of Shri Shanti Ranjan Rakshit, resident of 68/46 B,
Amarpally, P.S. Dumdum (South), Jessore Road, Kolkata - 700074.

...  ...  Petitioner/s
Versus

1. The  State  of  Bihar  through  the  Principal  Secretary  cum  Commissioner,
Department of Commercial Taxes, Government of Bihar, Patna.

2. The  Principal  Secretary  cum Commissioner,  Department  of  State  Taxes,
Government of Bihar, Patna.

3. The  Additional  Commissioner  of  State  Taxes  (Appeal)  Central  Division
Patna.

4. The Assistant Commissioner of State Taxes, Patliputra Circle, Patna.
...  ...  Respondent/s

======================================================
Appearance :
For the Petitioner/s : Mr. Gautam Kumar Kejriwal, Adv.
                                                      Mr. Atal Bihari Pandey, Adv.
                                                      Mr. Rahul, Adv.
                                                      Mr. Alok Kumar Jha, Adv.
For the Respondent/s :  Mr. Vikash Kumar, SC-11.
======================================================
CORAM: HONOURABLE MR. JUSTICE JYOTI SARAN
                 and
                 HONOURABLE MR. JUSTICE ARVIND SRIVASTAVA
ORAL JUDGMENT
(Per: HONOURABLE MR. JUSTICE JYOTI SARAN)
Date : 28-03-2019

Heard Mr.  Gautam Kumar Kejriwal,  learned counsel

appearing  for  the  petitioner  and  Mr.  Vikash  Kumar,  learned

Standing Counsel No.11 for the State.

The petitioner  is  aggrieved by that  part  of  the order

bearing  Memo  No.  794  dated  06.03.2019,  whereby  the

petitioner has been directed to deposit a sum of Rs.1,31,97,300/-

which is about 30.55% of the penalty amount imposed on the

petitioner  by  the  Assessing  Authority  in  exercise  of  powers



Patna High Court CWJC No.6124 of 2019 dt.28-03-2019
2/4 

vested under Section 31 (2) of the Bihar Value Added Tax Act,

2005 (hereinafter referred to as ‘the Act’) and has been put to

question  before  the  Appellate  Authority  i.e.  the  Joint

Commissioner,  Commercial  Taxes (Appeal),  Central  Division,

Patna.

For the moment we would not enter into the merits of

the  contest  as  to  whether  the  petitioner  is  liable  to  pay  any

penalty  because  the  matter  is  pending  before  the  Appellate

Authority but we definitely do find merit in the contention of

the petitioner as regarding the condition of pre-deposit for the

purpose of interim order, for two reasons, namely:

(a)  The Appellate Authority himself acknowledges in the

impugned  order  that  a  sum  of  Rs.8,51,48,626/-  has

been deposited in excess by the petitioner towards tax;

and 

(b)  Even when Rule 46(1) of the Bihar Value Added Tax

Rules, 2005 framed under ‘the Act’ permits an assessee

to pray for interim relief in the matter as against the

assessment of tax penalty or interest, sub-rule (4)(iii)

thereof vests discretion in the appellate authority or the

revisional authority as the case may be, to set up such

terms and conditions as deem it fit and proper for stay
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of recovery of tax and interest but such discretion for

directing any pre-deposit or set up terms/conditions is

not  extended in respect  of  similar  interim prayer  for

staying penalty recovery proceedings.

In  other  words,  the  legislature  has  been  conscious

while conferring a right in the assessee to pray for interim relief

pending  statutory  appeal  questioning  an  order  of  assessment,

interest or a penalty and even though a discretion is vested in the

Appellate Authority and the Revisional Authority to set up such

terms  and  conditions  as  deem  proper  while  considering

application for stay of tax and interest but no such  discretion to

set up terms and conditions is present in so far as the prayer for

stay  of  penalty  is  concerned.  Meaning  thereby  either  the

Appellate Authority can accept or reject the prayer for interim

stay but in case he is persuaded with the prayer so made then he

cannot set up conditions therefor.

In such circumstances and since we do note the excess

deposit of tax made by the petitioner, that the issue, whether or

not the petitioner has made himself liable for penalty, is pending

before  the  Appellate  Authority,  we  direct  the  Joint

Commissioner,  Commercial  Taxes (Appeal),  Central  Division,

Patna to dispose of the appeal of the petitioner in accordance
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with law without coercing him for pre-deposit of the amount as

found in the order impugned for the purpose of grant of interim

stay and which order of penalty shall remain in abeyance and

which amount of penalty so imposed would be governed by the

final  outcome  of  the  appeal  pending  before  the  Appellate

Authority. 

Since it is stated at the Bar that the appeal is already

fixed for 12.06.2019 for final disposal, the Appellate Authority

shall dispose of the matter as per the stipulations above.

With  the  observation  and  direction  above,   the  writ

petition is allowed. 
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